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Take Aways  
• Peer review is governed by state and federal law 

• Federal law provides protections for peer 

reviewers 

• Substandard peer review and failure to follow 

mandated protocol can result in civil and criminal 

liability 

• Adverse peer review decisions must be reported 

to the National Practitioner Data Bank  
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Main Reasons for Peer Review 

• Maintain accreditation 

 

• Review substandard physician performance 

 

• Review adverse events to determine root 

cause and improve quality of care 

Source:  World J Gastroenterology. 2014 June 7; 20(21): 6357-6363  
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History of Peer Review 

• Early 19th century, government and medical 

societies began to focus on standardized care 

 

• By late 19th century, State Medical Licensure 

Boards were created.  Peer review process 

continued to be unpopular among physician 

 

• In many cases, disciplinary action was 

circumvented by “State Hoppers.”  In response, the 

first national data bank was created 
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Patrick v. Burget, 484 U.S. 94 (1988) 

• Peer Review process suffered another major blow when Dr. 

Patrick sued Columbia Memorial Hospital in Astoria Oregon 

for being subjected to bad faith peer review for economic 

reasons 

 

• General and vascular surgeon, In 1972, Patrick joined the 

Astoria Clinic, in Astoria Oregon. One year later the clinic 

partners invited partnership to Patrick, he chose to open his 

own, competing clinic in the same geographical area 

 

• Between 1973 and 1979, the relationship between Patrick 

and members of the Astoria Clinic deteriorated 
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• In 1979, a Clinic partner reported Patrick to the 

hospital for peer review  

 

• The claim – Patrick exhibited irresponsible behavior 

during patient care 

 

• A Peer review committee formed, used false 

evidence, subsequently voted to terminate Patrick’s 

privileges  
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• Patrick then filed a federal antitrust lawsuit claiming  

bad faith review with the goal of stifling competition 

• Defendants claimed immunity from liability under 

state action immunity doctrine  

• The Supreme Court held that immunity did not 

apply 

• Ruled in favor of Patrick awarding $2.2M, and 

disbanded Astoria Clinic citing violation of the 

Sherman Antitrust Act 

• Situations like this led to federal legislation 
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Healthcare Quality Improvement Act (HQIA) of 1986 

 
• Enacted as part of an effort to encourage 

physicians to participate in the peer review process 

 

• Two Parts  

Part A: Grants hospitals and physicians immunity 

from litigation initiated by physicians aggrieved in 

the process 

Part B: Addresses “State Hoppers” – by creating 

the National Practitioner Data Bank (NPDB) 
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What is a “Professional Review Action” under 

HCQIA? 
• An action or recommendation by a professional 

review body which is taken or made during a 

professional review activity  

• Based on the competence or professional conduct 

of an individual physician  

• Which could affect adversely the physician’s clinical 

privileges or membership in a professional society 

• Includes a formal decision to not take action 
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What isn’t “Professional Review Action” 
Actions based primarily on the physician’s 

• lack of  membership in a professional society or association; 

• fees or advertising  

• participation in a prepaid group health plans, salaried 

employment or other manner for delivering health services  

• association with a private group practice of a particular class of 

health care practitioners  

• any other matter that does not relate to the competence or 

professional conduct of a physician are not considered to be 

professional review actions based on the competence or 

professional conduct of the physician  

(see; 42 U.S.C. Section 11151(9)) 
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What is a Professional Review Body under 

HCQIA? 
• Health care entity governing body 

• Health care entity committee which conducts 

professional review actions  

• Medical staff committee when it assists the 

governing body in a professional review 

activity 

   (see: 42 U.S.C. Section 11151(11)) 
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What is a Professional Review Activity under 

HCQIA?  

An activity of a health care entity with respect to an 

individual physician:  

• to determine whether the physician may have 

clinical privileges or membership;  

• to determine the scope or conditions of such 

privileges or membership; or  

• to change or modify such privileges or membership   

    (see: 42 U.S.C. Section 11151(10)) 
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How Does A Professional Review Action Qualify 

for Immunity under HCQIA?   
The professional review action must be taken: 

• In the reasonable belief that the action was in furtherance of quality 

health care; 

• After a reasonable effort to obtain the facts of the matter; 

• After adequate notice and hearing procedures afforded to physician or 

other such procedures that are fair to the physician; and 

• In the reasonable belief that the action was warranted by the facts 

known after the reasonable effort to obtain the facts and adequate notice 

and hearing procedures have been afforded to the physician  

  

A professional review action shall be presumed to have met the 

HCQIA standards unless the presumption is rebutted by a 

preponderance of the evidence. (see: 42 U.S.C. 11112(a)) 
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What are Adequate Notice and Hearing 

Procedures under HCQIA? 

Notice of Proposed Action 

• A professional review action has been proposed against the physician; 

• Reasons for the proposed action; 

• Physician has a right to request a hearing; 

• Summary of the physician’s hearing rights that comply with HCQIA  

     (see: 42 U.S.C. Section 11112(b)(1)) 

 

Notice of Hearing  

• Place, time and date of hearing (not less than 30 days after the notice) 

• Witnesses (if any) expected to testify on behalf of the professional 

review body (see: U.S.C. Section 11112(b)(2)) 
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Hearing Details  

• Must be fair 

• Typically, before a panel of physician (peers) not in direct economic 

competition with the physician 

• The health care entity decides who hears the proceedings 

 

• Physicians rights: 

–  Representation by legal counsel  

–  A record of the proceeding  

–  Call, examine and cross-examine witnesses 

–  Present evidence deemed relevant by the hearing officer  

–  Submission of a written statement at the end of the proceedings 
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The physician has the right to receive: 

 

• a written decision, with a statement of the basis of the 

recommendation; and 

 

• a written decision of the heath care entity, including a 

statement of the basis of the decision (usually from Board of 

Directors) 

 

  

(see: 42 U.S.C. Section 11112(c)(1))    
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What are the medical malpractice reporting 

requirements under HCQIA? 

• Any entity (including health insurance companies) which 

make a medical malpractice  payment, under a policy of 

insurance, shall report the payment to the National 

Practitioner Data Bank and appropriate state licensure 

board 

 

• Applies to medical malpractice payments for physicians and 

other licensed health care practitioners   

    (see: 42 U.S.C. Section 11131(a))  
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What Must Be Reported to the National Practitioner Data 

Bank under HCQIA? 

The following information must be reported: 

 

• Name;  

• Amount;  

• Name of any hospital with whom the physician/practitioner is 

affiliated; 

• Description of the acts or omissions and injuries or illnesses 

upon which the action or claim was based; and 

• Other information as required by the Secretary of HHS 

     (see: 42 U.S.C. Section 11131(b))    
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What happens if there is a failure to report information to 

the National Practitioner Data Bank? 

Civil money penalty of not more than $10,000  

(see: 42 U.S.C. Section 11131(b)) 
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WI Statute 146.38 – Health Care Services 

Review:  Confidentiality of Information  

 

No person who participates in the review or 

evaluation of the services of health care providers or 

charges for such services may disclose an incident or 

occurrence report or any information acquired in 

connection with such review or evaluation (unless 

specific exceptions apply) 
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• Applies to evaluation of physicians and other providers 

 

• Not limited to “Peer Review” 

• Applies to any evaluation of services designed to improve 

quality of care, avoid improper utilization, or to determine 

reasonable charges 

• Evaluators must keep a record of their investigations, 

proceedings and conclusions 

• Subject to specific exceptions, no such record may be 

released to any person in litigation 
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• No such record may be used in any civil or criminal action against the 

health care provider or any other healthcare provider 

 

• Factual information, documents or records presented during the review 

or evaluation may not be construed as immune from discovery or use in 

any civil or criminal action 

 

• Any person who testifies during or participates in the review or 

evaluation may testify in any civil or criminal action as to matters within 

his or her knowledge, but may not testify as to information 

obtained through his or her participation in the review or 

evaluation, nor as to any conclusion of such review or evaluation 
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When and to whom can the Investigation be 

Disclosed 

• To the health care provider under review upon request; 

• To any person with the consent of the health care provider under 

review;  

• To the person requesting the review or evaluation, for use solely 

for the purpose of improving the quality of healthcare, avoiding 

the improper utilization of the services of health care providers, 

and determining the reasonable charges for such services; 

• To the appropriate examining or licensing board or agency, when 

the organization or evaluator conducting the review or 

evaluation determines that such action is advisable 
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• In statistical form with the consent of the person 

authorizing or with the authority to authorize the review 

or evaluation, but cannot reveal the identity of any 

patient 

 

• The employer of a health care provider 

 

• The parent, subsidiary, or affiliate organization of a 

health care provider 
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Red Flags 
• Unexpected patient death 

• Complication 

• Delay in diagnosis or treatment 

• Wrong site or wrong patient procedure 

• Disruptive practitioner behavior 

• Inadequate hand-off among practitioners 

• Missed or wrong diagnosis 

• Serious patient complaint 

• Negative information acquired in application process 

• Providers failure to disclose prior discipline 
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Recent Cases                        Case #1 

Babchuk v. Indiana University Health, Inc.  

No. 15-1816) 7th Cir. January 11, 2015 

 

Background 

• Radiologist had an exclusive services contract with 

hospital 

• Suspended after a peer review committee 

determined a dictation of an ultrasound was 

delayed by eight days and requested it to be altered   
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• The ultrasound was of a patient who delivered 

prematurely  

• The EMC voted to make the suspension permanent, 

physicians contract was subsequently cancelled by the 

hospital 

• The physician argued the report to the Indiana Medical 

Licensing Board and the Data Bank “blemished” his 

medical license and deprived him of property. 

• The Seventh Circuit Court, ultimately found in favor of 

the hospital 

• Hospital followed its by-laws and provided fair hearing 
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Case #2 

Lafayette General Medical Center (2008) 

 

• Agreed to pay $1.9M to settle allegations that it 

defrauded federal and state health plans for billing 

for medically unnecessary cardiology procedures 

 

• Between 1999 and 2004 – made claims for 

payment in connection with medically unnecessary 

elective angiogram, angioplasty 

28 

• Hospital employees, a physician and the internal 

review process reported a physician was 

performing unnecessary procedures 

 

• The hospital deliberately failed to address the 

problem 

 

• Failed to undertake review 

 

• Settlement was made under the False Claims Act 

29 

United States Attorney’s Office: 

“…..providers have a separate, independent and on-

going duty to review the practices and procedures of 

the physicians they credential, assess those activities 

in light of applicable standards of care, and 

consistently act in whatever manner is necessary to 

ensure the medical necessity of procedures and the 

accuracy and integrity of every claim the hospital 

submits.” 
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Case #3 
Poliner v. Texas Health System,  

555 U.S. 1149 (2009), cert. denied.  

 

• Landmark case, 10 years in the federal court 

system 

 

• In 1996, Dr. Poliner performed an angioplasty on a 

patient’s right coronary artery but failed to diagnose 

or treat the life-threatening blockage on the 

patient’s left anterior descending artery  
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• After review Dr. Poliner’s privileges were suspended, then 

reinstated with conditions 

 

• In 2000, Poliner brought suit against the hospital, the 

chairman internal medicine department, the chief of 

cardiology, the director of the catheterization laboratory, the 

six reviewing cardiologists, and the hearing panel members 

   

• Sought monetary damages claimed defamation, mental 

anguish, injury to career, breach of contract, deceptive trade 

practices, and federal and state antitrust violations  
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• In 2004, a jury determined the hospital failed to provide a 

fair hearing, and awarded Poliner $360M in damages 

 

• The Court of Appeals reversed.  The opinion clarified the 

balance of interests protected by the HCQIA and 

established strong protection for peer reviewers and patient 

safety 

 

• Analyzes the due process afforded physician 

 

• The fact that the Hospital and its peer review committee 

followed by-laws and carefully documented each step saved 

the hospital and its people from liability 
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Case #4 
Powell v. Bear Valley Community Hospital 

(Cal. Ct. App. – April 16, 2018) 
 

• Physician practiced medicine in TX and CA 

 

• In 2000, his privileges were terminated after failing to advise a young boy’s 

parents that he had severed the boy’s vas deferens during a hernia 

procedure and he submitted false report 

 

• The TX State Board of Medical Examiners completed an investigation but 

closed the case with “no action recommended.” 

 

• In 2011, Powell applied for appointment to the medical staff at Bear Valley 

Community Hospital 
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• Powell disclosed to the Medical Executive Committee (MEC) … 

“Brownwood …. Terminated my privileges without factual or legal 

justification”   

• An external surgeon later reviewed 12 charts, 8 were considered 

problematic.  MEC still advanced his status to active, in 2012.  

With lingering concerns, MEC requested additional information, 

including an “exoneration” letter from the Texas Board.  Powell did 

not produce the letter  

• The MEC notified Powell his provisional privileges expired due to 

incomplete application, but encouraged him to reapply 

• The MEC later invited Powell to attend a meeting and present 

additional documentation, Powell did not participate 

• Hospital Board overruled MEC and denied privileges 
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• Powell challenged the Board’s decision in Court 

 

• April 16, 2018 Outcome 

– No evidence that Hospital acted irrationally 

– Bear Valley provided Dr. Powell fair procedure in denying 

his request for active staff privileges and reappointment 

to the medical staff 

– Judgement denying Dr. Powell’s petition was affirmed 

and the costs of the appeal were awarded to Bear Valley 
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Lessons Learned 
• The medical staff must perform their own credentialing 

 

• Independent judgement of the Board is very important 

 

• Include an attestation statement in applications for privileges 

and reappointment 

 

• Attestation statements can serve as grounds for denial of 

appointment or termination of medical staff membership or 

privileges 
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Effective Peer Review programs 

• Resolve conflicts of interest and establish objectivity  

 

• Address policy-related issues and appropriately determine 

scope  

 

• Include the individual whose care is the subject of review 

 

• Do not cut corners on process or quality to save money or 

effort 
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• Never waiver from bylaws and policies 

 

• Engage in legal counsel right away 

 

• Keep the process in the hands of those who 

understand the significance of the situation 

 

• Use a reviewer who is credible to peers, and 

motivated and qualified to review the case with 

integrity 
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• Provide reviewers complete records/information 

 

• Consider including office records in the review 

process 

 

• Confidentiality is of utmost importance 

 

• Corrective action recommendations should come 

from within the organization 
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THANK YOU 

Sean Bosack 

sbosack@gklaw.com 

(414) 287-9431 
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